COMMONWEALTH OF KENTUCKY
SUPREME COUET OF KENTUCKY
CASE NO. 2022-5C-0366

DAVID FISCHER, et af MOVANTS

ON APPEAL FROM CAMPBELL CIRCUIT COURT
CASE NO. 22-CI-00387

V.
ON APPEAL FROM KENTUCKY COURT OF APPLALS
CASE NOS, 2022-CA-0788 & 2022-CA-0780
JAMES LUERSEN, et af RESPONDENTS

CAMPBELL COUN'TY CLERK AND CAMPBELL COUNTY BOARD OF
CLECTIONS' RESPONSE TO MOTION FOR DISCRETTONARY REVIEW

Respondents, James Luersew, in his official capaciey as Camphell County Clerl;
and, James Luersen, Jack Snodgrass, James Schroer and Kenneth Fecher, designee of Sheriff
Michael Jansen, in their official capacities as members of the Camphell County Board of
Elections {collecrively "BOE Respondents™), by and through counsel, and pursuant to CR
76.20, respectlully ask this Court o decline discretionary review of the Court of Appeals’
Aungust 26, 2022 Opinion. The Courr of Appeals wisely cautioned that courts “muse not
whittle away the elevated standard for serting aside elecrion resules” and correctly
coniluded that the trial conrt improperly set aside the entire May 2022 primary clection
hased solely on 19 parentially electioneered votes.

L STATEMENT OFF MATERIAL FACTS

Respondent Brian Painter (collectively refetred to along with his camnaign,
Painter for Comnussioner Comenittee, as “Painter™), a Republcan, is the incumbent
Campbell County Coramissionet lrom the First District. His term expires ar the end of

2022, ancl he filed ro tun for re-election in November 2022, But first, he faced a primary



challenge [rom WMovant Pavid Fischer {collectively referred to along with his campaign,
David Fischer [or Campbell County Commissioner, as “Fischer”) for the Republican
neminarion.

[n preparation for the May 17, 2022 primary clection, the Camphell County Board
of Elections conducted training for its poll workers on May 2, 3and 4. (R, 192, 9 3) Each
duy’s training was split into three sessions, the eazdiest of which beguan at 10:00 a.m. and
the latest of which began ar £:00 pn., in the Fiscal Court’s Chambers on the firat Moot of
the Camypbell County Administration Building at 1098 Monmeouth Street in Newporr,
Kentucky. (See R. 192 - 193, 99 3 - 4} Bvery poll worker was required ro sign up for one
session at whichever tirne fit inte his or her personal schedule. However, cach session was
nsually limited to ghout 23 individuals.

For at least the last 25 years, Camphell County has observed u tradition in which
candidates for public office - regardless of which office they were running for, and
regurdless of their party affiliacions - are allowed ro enter the room in which poll warker
training witl oceur for the purpese of greeting poll workers whe arrive early for their
training sessions. All candidates who choose ta patticipate in this tradition are required
to leave belore the training sessions begin. And, upon leaving the training room, the
candidates are allowed to leave campaign material, such as brochures and peas, on tables
in the room. Lt is then left completely to the personal discretion of cuch poll warker to
decide whether to review the campaign material or whether to ignore it. It a poll worker
decides to review campaign material, he or she may review the material from some
campaigns amd not others - a matter that iz alzo completely up to him or her,

Painter was among the candidates lor office who chose vo participate in this

tradition on May 2, 3 and 4, 2022, When he feft the rraining room prior to the beginning



of the training sessions, Painrer placed pens and literature bearing his name on a tzhle in
the training room. There has heen no allegation or suggestion that the pers and literature
were available to any member of the public outside of the poll worker training roem.

Early in-person voting began in Camphbell County on May 4, 2022, the final day of
poll worker training sesstons. (See R, 193, 4 3) While the eraining sesstons accurred o ehe
first floor of the Camphell County Administration Building, early in-person voting was
avatlable on the second Moar of the building in the Camphbell County Cletk's Office. (R,
192 - 193,99 3 - 4) Thus, poll workers attending the training session had che option to go
upstairs to cast thetr votes belore or alter their training sessions on May 4, (R, 193,96}

On May 4, 2022, 34 total Republicans voted in the Elections Office of the Campbell
County Clerk. OFf thuse 34 roral Republican voters, 19 were poll workers. (Id) No pall
warkers were required to vore on May 4, 2022, (1d)

I toneal, Painter received 4,180 votes in the May 17, 2022 primary election; of those
votes, 131 were cast under the absentee provisions of KRS 117.083 and 293 votes were cast
during the eatly voting period. (R. 324; seealso R. 193) Fischer received 4,074 votes in the
primary election; of those votes, 96 were cast shsentee and 219 votes were cast during the
carly voting period. {Id) Thus, in total, Painter received 106 more votes than Fischer,

I PROCIDURAL HISTORY

Having lost the primary election, Fischer tnstituted an election contest pursuant
ro KRS 120,053 - KRS 120150, {See generally R. 1 - 16} Folluwing the exchange of numerous
motions and the appointment of a special judge, the Court held a telephonic hearing on
Jure 10,2022 ro address the pending procedural issuce. Amoeng other things, the trial conrt
addressed Fischer's CR 410L(1) Stipulatiun of Partial Dismissal Without Prejudice of

Luersen and the Board of Elections. (R, 137 - 138) At the hearing, Painter made an oral



motion to joir Luersen and the Beard of Elections back into the matter az indispensable
Ppartics. {R. 284) The trizl court granted Painter's motion over Fischer's objection, (Td) The
parties then collectively agreed to waive their rights to an evidentiary hearing and, per the
Court’s request, submit additicnal briefs regarding eheir respective positions. (06.10.22
Hrg. Audio)!

The erial courr entered jrs Findimgs of Fact and Conclustons of Law on June 27,
20232, (See generally R. 283 - 154) The trial court concluded thar Painter's actions violated
Kentucky's electionesring stamite, spectfically KRS 117.233{3)(k), bur did nor viclate the
Kentucky Corrupt Practices Act, KRS 121035, (R. 289, 9 20} As a remedy, the trial court
vacated Painter's victory in the May 17, 2022 primary election for Republican nominee far
First District Campbell County Commissioner, and directed Luersen to “proceed
accordingly” by placing Fischer on the ballot for the November general election as the
Republican party candidare. {R.204)

In lighr «f the jmproper order directing them to invalidute the certified election
resutes and name Fischer as the Republican nominee on the Novemhber 2022 hallot, the
BOLE Respondents appealed the court's judgment on June 30, 2022 {06.30.22 Notive of
Appead) Palner filed his notice of appeal the following day. {07.01.22 Notice of Appeal).
The Clerk docketed the parties” appeals separately as 2022-CA-0788 and 2022-CA-(789,
tespectively, but the cuses were later consolidared, (07,2822 COA Order, p. 4}

Prior to submitting briels with the Court of Appeals, Tischer [fed mnerous
maotions, including motions ro dismiss the appeals for failure to post a supersedeas bond.

{Id at p.1) The BOE Responderes opposed the motion, arguing thar they were not required

1 The trial vourt erdered that the reenrd na appeal be supplemented with the videotape of che Searing
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ta post a swpersedeas hond because [) they were cxempr from doing so pursuant to KRS
454190 and CR 81A uml 2) the trial court did not award a monctary judgment
necessitating the posting of such a bond. (Td at p. 3 - 4} In the alternative, BOE
Respondents sought leave to execute any bond deemed necessary by the Court KRS
120,073, which permits “s supersedeas hond [ro be] executed in the Cirevit Court . . .
within such other time as the Court of Appeals may, for cause shown, permit.” The Court
ol Appeals passed on Fischers' motions to dismiss and, instead, divected the trial court o
conduct 2 hearing and set 4 supersededs bond. (072322 Qrderatp, 3 - 4)

The trial court held a telephonic hearing on Auguet 3, 2022 to set the -F;Ll.pt‘rs-':dtaﬁ
bond. (08.04.22 Order, p. 1) As to the BOE Respeondents, the trial conrt ruled that the
Campbell County Clerk's stavutory hond, which has already been pasted for the proper
execution of the duties of his office by himsell and others, was sufTicient surety to satisfy
the bond requirements of KRS 120,073, {Id at 2) Following this determination, the parties
[iled their briefs on the merits of the appeal.

On August 26, 2027, the Court of Appuals rendered its published Opinion
reversing rhe trial court's judgment and concluding that Painter §s entitled to he the
Republean nomines for the Cammpbell County Commissioner general election. (08.26.22
COA Opinion, p. 3} In its Opinion, the Court observed that “Kentucky courts have been
reluctant to vaid an entire election where there was no sufficient evidence of prejudice oz
mapipulation, which would support suoch the drastic measure [as]  voker
disenfranchisement.” (d at . 14) Here, the Court ruled that “the cirewit eowet's holding 1s
buserd on mere speculation and ilusory evidence, which do not raeet the elevaced standard
for voiding  pritnary under KRS 120,065, {Id. at p. 17} Thus, the Court ultimately held

thae “the facts of rhis case do ook warrant judicial intervention voiding the entire



Republican primary for Camphell County Commissioner” and reversed the trial court's
judgment. (Id at p. 18) Fischer's mation for discretionary review followed.

M. THERE ARE NO SPLCIAL REASONS TO GRANT DISCREIIONARY
REVIEW

Under CR 7520, a party asking the Kentucky Supreme Court to grant
discretionary review must idertify "special reasons” for grandng the motion. Fischer has
failed to do so. Because the Court of Apneals correctly ruled that judicial intervention
voiding the entire Republic primary for Camphell County Commissioner was nat
warranted, and becavse Fischer has failed o provide any special reasons for this Coutt to
grant his Mation, discretionary review should be denied.

A THL COURT QF APPEALS DECISION IS CONSISTENT WITIH
KENTUCKY PRECEDENT

The crux of Fischer's morion hinges vpen his (and the trial court's)
misinterprevation and misapplicarion of one case - Ellisy Meeks, 937 5.W 24 213 (Ky. 1987),
Becunse the Court of Appeals righted the misupplication of this case in its Opinion, there
is no special reason for this Covrt to grant revicw.

Ellis and Meeks were candidates in the Democratic primary for the office of
Louisville's 1™ Ward Alderman. Meeks, 837 5\W.2d ar 214 On clection day, Mecks visited
ten of the [ifreen precinets to deliver fried chicken lunches to precinet workers actively
warking the polls, Id While delivering hunch, Meeks shook hands with voters and had
conversations with numerons others present at the polling place, 14 Although he did not
hand out campaign materials, the parties stipulated that the lunches intended for poll

workers were placed in a locarion which made them accessible to the voters present at the

poling location. M In total, Meeks was within the presence of more than nine (9) voters



at these polling places. d Meeks' presence and interactions with these nine voters was
criticul because Meeks won the election by a mere cight (8) votes. Id at 213

After Mecks' oppenent learned of Meeks' retians at the polling locations, he filed
an election contest pursusnt to KRS 120055, fd at 214, This Court ultimately concluded
that Meeks' actions violated boch KRS H7.235 and KRS 121055 (the Kentucky Corrupt
Practices Act), negated his candidacy, voided the clection results, and declarcd the
Democratic nomination vacant. Id st 217. Tn reaching che deciston to impose these cxtreme
remedies, this Court engaged in & layered analysis of Meeks' actions and the guverning
STATULOLY provistons.

As p general premiec, this Court directed that an election shall enly be set aside “if
improper electioneering atfected the outcome of the case or could have resulted in
something that changed the outcome or at feast inpaired the [aitmess of the election.”
Meels, 957 5. W 2d at 217 (citing Adamsv. Wakefield, 190 8. W.2d 70I {Ky. 1945}, rev’d on other
grounds, Barger v Werd, 407 5W 2d 397 (Ky. 19663). Although Ellis condd not prove that
Meels' conduct diverted votes to his lavor, this Court voided the entire election and
deermed the nomination vacant. This Court reasaned thar Meeks' conduct viclated
Kenttcky's anti-electioneering law and Corrupt Practices Act, ereating an uneven playing
fictd which, il teft undisturbed, would have diminished voter confidence in the elecroral
and judizial processes. Meehs, 937 S3W.2d ar 217, In scteing aside the clection, this Court
gave great weight to iks fnding that “the outcome of the election was bmplicitly affected,”
ant thar “Merks” condoct not only falls within the parameters of KRS 117 235 and 121033,
but is clearly rhe egregions behavior that was coneemmplated in | Sims v, Atwell, 5356 5.W . 2d

929, 931 {Ky. App. 1977)].7 Id. {emaphasis added).
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Impuortantly, this Court looked to fazr more than just the KRS 117,233 electioneering
viclations in setting aside the Meeks® elecrion. This Court also placed grear weight on the
“egregious ratore” of the electionsering as well as Mecks' clear violation of the Kentucly
Corrupt Practices Act - which explicithy provides for the serting aside of an election. Meeks,
057 S.W.2d at 217 While the Court clearly dirccred that “complisnce with buch KRS
117,235 and 121.033 iz mandatory and strict compliance with these election laws i5 an
absclute necesstey,™ 1d at 218, Mecks does not stand for the premisc that a technical violation
of KRS 117.235, without more, requires automatic invalidation of election resulrs. The
Court of Appeals cogently picked up on this important distinetion when the triad conrt
faifed to do so.

The Court of Appeals’ interpretation of Mecks - which rejects Fischer's “strict
liahility” mentality with respeet to electioneering violations - is consistent with over a
hundred years of electiop jurisprudence. As the Court of Appeals keenly observed, *ft]he
clecraral process is the core of our democratic government, and all cowrts should abhor
supcrseding thar process.” (08.26.22 COA Opinion at p. 9) While the judiciary retaine che
authority to supersede that process by voiding an election, it only “has the duty to do sa
where there are such rands and irregularities in the election that it caunot be told wheo
was elected.™ {d ar p. 9 - 10 {quating Stewart v Wrts, 135 §W. 434, 430 (1911)). Likewise,
the Court of Appeals correctly ohserved that “the evidentiary bar is high for a successful
election challenge” Id st p. 10, Kentueky's appellate courts have long held:

The buzden of prool is on the contestant to show such fraud, intimidation,

bribery, or viclence in the conduct of election that neither the contestant

nor contestee can be adjudged to huve heen [airly elecred. These things wrenot

presumed, but it must be affirmei tvely shown, not anly that they existed, but that

they aftecred the result to such an extent that it cannot be reasonably
determined who was elecred.



Skatnv, Mitward 127 S W . 773,778 (1510} (emphasis added). “Mere speenlation or suspicton
will not justify requiring the voters o undergo the labor, excitement, and expense of
another election uatess clearly convinced vhat the resuits. . . were nat fairly and legally
arrained.” (08.26.22 COA Opinion at p. 1L {quoting Stewarry Wurts, 133 SW . 434,439 (1917}
(emphasis added)). Furchermore, application of this clevated standard prescribed by KRS
120,065 {nov KRS 117.235) can he found in cases cired and relied upon by the Meeks Court.
Seceg, Adams, supra,

Looking ro this heightened standard, the Court of Appeals concloded that the
circuit court's holding was based on “mere speculacion and ilinsory evidence” which fails
o meet the elevared standard for voiding a primary under KRS 120,065, (08.26.22 COA
Opinion at p. 17} The secord evidence demenstrates that Painter imoronerly electiongered
on May 4, 2022 while in-person absenvee occurred on a separate [loor of the Counry
Adminiseration huilding, (See R 192 - 193; T 321 Similarly, the record evidence reflecrs
that mineteen individuals who encountered Painter and his camoaign materials at the
County Administration building also voted in the Republcan primary during in-person
absentee vorng hours, {1d) However, what the record does not include is any evidence
guggesting that these actions had any eflece on the outcome of the election such thar the
results “were not fairly and legally attained ” {08.26.22 COA Opinion at p. 1L, 16}

As the Court of Appeals correctly noted. “the circuit court vacated Painter’s victory
hased on the purported ripple effcct of Painter's conduct hecause Painter received the
mujority of in-person ghsentee votes whereas Fischer recelved many of his votes on
primary dav." {Id.} The trial court expressed its skepeicism and placed greatr weight on this
“anomaly” when rendering its conclusions. (Sce R 288 - 289) But this skepticism canpao -

as a matter of law - stand to suppart the disenfranchisermnent of 4,180 Campbetl County



warers caused by setting aside an election, This Court has explicitly warned thac “our case
laws holds thar 2 statistical anomaly in absentee voting is 1ot alone sufficient grovnds to
get aside an electinn or to cast out of all the absentee ballors.” Hardin v. Montgamery, 493
5.0 3d 686, 697 (Ky. 2016}, The “statistical anomaly”™ presented by the disparity beiween
in-person and absentee votes is therefore insufficient to meet Fischer's burden. The trial
court's findings premised upon suck disparity were clearly erroneous,

I s, the Court of Anpeals’ reversal is mot only consistent with this Court’s
decision in Meeks, it rectifics the trial court’s erroneous interpreeation of & centu rv's wirrth
of Kenrucky's electiom jurisprudence. Thus, hecause the Court of Appeals correctly
incerpretect and applied this Court’s precedent, Fischer hus falled to identify any special
reasuns [or this Court to grant discretionary review. His motion should, therefore, be
dented.

B THE COURT APPEALFS HAD JURISDICTION TO HTUAR TIIT BOE
RESPONDLNTS' APPTAL

Although KRS 120,075 conternplates the titing of u supersedeas bond prior to
appeal, the BOE Respondenes' fatlure to post « bond was not fatal to cheir appeal and did
not divest the Court of Appeals of jurisdiction. First, Kentucky law generally exempts
governmental units from bond requirements. See KRS 454,190, CR 81A. Second, a bond
was not required becanse, in its [inal judgrnene, the rial court did not make 4y monetary
award of costs, fees, or damages. (See R. 283 - 294) And third, the BOE Respondents were
net required to post a supersedeas bond because, even il the trial covre had awarded costs
or fees, the monerary labilicy would noe have been fmposed againet them, specifically. In

$HOTE. because there is no financial ohligation on behalf of the BOE Respimdents as a result
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of the election contest matter, the filing of a supersedeas bond is an inappropriate
unnecessary and impractical use of government resolrees,

Nonetheless, KRS 120,073 provides in relevant parc that *[a|ny party may apmpeal
to the Court of Appeals from « judgment entered under KRS 120,065, The appeal shall be
in accordance with the Rules of Civil Precedure, except that the notice of appeal shall be
filed and a supersedeas bond executed in the Circutt Court, and the record shall be filed
in the Court of Appeals, within ten (10} days alter the entry of the judgment, o within such
ather time as the Court of Appeals may, for couse shown, permit” (cmphasis added).
Notwithstanding the fact that the trial court rendered this a nonissue by accepring the
Camnpbell Counry Clerk's statutory bond - which has alveady been posted for the praper
execution of the duties of hix offlice by himsell and others - as sufficient surety to satisty
any bond requirements imposed by KRS 120,073, {08.04.22 Crder, p. 2}, the Court of
Appeals acted within its statutory discretion to allow additional time for this process to
occur. KRS 120,073 is clear that the bond may be posted “within such other time as the
Court of Appeals may, for canse shown, permit.” Stuply becanse the Court of Appeals has,
in prior cases, dismissed appeals for failure to post a bond does not mean it iz obligated to
act accordingly each timme. Fischer, uf course, has failed to cire to any case law stating that
the Court of Apneals is obligared to act in such way.

Bewause the Court of Appeals acted within its discretion eo allow additional time
e resolve the bond issue, Fischer hae fatled ro identify any special reasons for this Court
to grant discrecionary review, His motion should, thereiore, be dended.

", CONCLUSION
For all of these reasons, the BOE Respondents, James [uersen, tn his olficial

zapaciey as Camphbelt County Clerk; and, James Luersen, Jack Snodgrass, jamces Schroer

1



and Kenneth Fecher, designes of Shertff Michael Jansen, in their official capacities as
members of the Camphbell County Board of Flections, respectfully request that the Court

deny Fischer's Motion for Discretionary Review.
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40 West Pike Sureer
Covington, KY 41011
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Allurneys Jor Respondents, Jomes Tuersen, in his
afficial capacity as Camphell Counry Clark, and,
James Luersen, Jack Snodgrass, Janies Schroer dnd
Kennerh Fecher, designee DJFS hcnﬁ Michae! Jansen, in
eneir official capacitics as members of the Campbell
County Bourd of Clections

CERTIFICATLE OF SERVICE

T hereby certify that a true and correct @ of this Response to Fischer's Motion
[or Discrectomary Review was served. this the day of September, 2022, upon the
following: Ms, Kare Morgan, Clerk, Court of Appeals, 36 Democrat Drive, Frankfort, KY
40601; Hon. Charles Cunningham, Judge. Jefterson Circuit Couzt, 700 W, Jefferson Street,
Touisville, KY 40202; Steven |. Megerle, Bsg., P.O. Boxr 122¢)$, Covingron, KY 41012 James
W Maorgan, Jr., Esq., 128 E. Second Street, Cov 1ngtl:m K4lw11 and, Kyle Vaughn, Fse,
Carol Shureck Petrit, Esq, and Tess Fortune, Fsq., 78 W. Hwy. 146, Paaryd¥ ‘«s’ail::}-, ¥
400156 3 .
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