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INTRODUCTION 

There is no more a more severe and extreme a remedy than disregarding the will of 

the electorate and setting aside an election. Kentucky law contemplates a court’s ability 

to impose this extreme remedy only in the face of the most egregious of election law 

violations, but not all. While all electioneering violations must be taken seriously, the 

severity of the remedy imposed must be commensurate with the gravity of the violation.  

This case hinges on the votes of 19 poll workers cast at the Clerk’s Office during 

the early voting period in Campbell County, Kentucky. Even if these 19 votes were 

electioneered, the outcome of the election would have remained the same. While strict 

compliance with electioneering laws is required (and for good reason, too), not all 

violations merit invalidation of the election. This case is critical to help clarify the range of 

civil remedies which may be imposed in the face of an electioneering violation and when, 

if at all, the extreme remedy of invalidating an election’s results is merited.  
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STATEMENT CONCERNING ORAL ARGUMENT 

Because oral argument will assist the Court in applying the facts of this case to the 

unsettled interpretations of Kentucky’s prohibition on electioneering and vote buying, 

and appropriate remedies for a violation, and because of the public interest, 

Appellants/Respondents respectfully request oral argument. 



 

iii 

STATEMENT OF POINTS AND AUTHORITIES 

INTRODUCTION .....................................................................................................................................i 

STATEMENT CONCERNING ORAL ARGUMENT .................................................................. ii 

STATEMENT OF POINTS AND AUTHORITIES ....................................................................... iii 

COUNTERSTATEMENT OF THE CASE ........................................................................................ 1 

I. RELEVANT BACKGROUND ................................................................................................. 1 

II. PROCEDURAL HISTORY ...................................................................................................... 3 

ARGUMENT ............................................................................................................................................. 4 

III. STANDARD OF REVIEW .......................................................................................................5 

Brown Sprinkler Corp. v. Somerset-Pulaski Cty. Dev. Found, Inc., 335 S.W.3d 455, 
457 (Ky. Ct. App. 2010) .............................................................................................................5 
Ragland v. DiGiuro,352 S.W.3d 908, 912 (Ky. App. 2010) ...................................................5 

IV. THE TRIAL COURT INCORRECTLY CONCLUDED THAT A 
TECHNICAL ELECTIONEERING VIOLATION REQUIRES 
AUTOMATIC VACATION OF A CANDIDATE’S VICTORY .....................................5 

Bentley v. City of Allen, No. 2007-CA-000189-MR, 2008 Ky. App. Unpub. 
LEXIS 1202, at *16 (Ky. App. Mar. 7, 2008) .........................................................................5 
Robinson v. Spradlin, 197 S.W.2d 919, 920 (1946) ..................................................................5 
Hodges v. Hodges, 314 S.W.2d 208, 212 (Ky. 1958) .................................................................5 
Hendrickson v. Coign, 200 S.W.2d 905, 907 (Ky. 1947) 
Ellis v. Meeks, 957 S.W.2d 213 (Ky. 1998) ..................................................................................  

A. KRS 117.235 DOES NOT CONTEMPLATE ANY CIVIL 
PENALTIES FOR VIOLATION OF ITS PROVISIONS ................................... 6 

KRS 117.995 .................................................................................................................................. 6 
Ellis v. Meeks, 957 S.W.2d 214, 217 (Ky.1998) ............................................................... 6, 7, 8 
Adams v. Wakefield, 190 S.W.2d 701 (Ky. 1945) ...................................................................... 7 
Barger v. Ward, 407 S.W.2d 397 (Ky. 1966) ............................................................................ 7 
Sims v. Atwell, 556 S.W.2d 929, 931 - 932, 937 (Ky. App. 1977) ................................... 7, 8 

B. WHEN A COURT CAN CLEARLY ASCERTAIN THE NUMBER 
OF LEGAL VOTES CAST IN AN ELECTION TO DETERMINE 
THAT THE OUTCOME WAS UNAFFECTED, THOSE 
ELECTION RESULTS MUST BE UPHELD ....................................................... 9 

Sims, 556 S.W.2d at 931 - 932, 937........................................................... 9, 10, 11, 12 
Meeks, 957 S.W.2d at 217 ........................................................................................ 9, 11 



 

iv 

V. THE TRIAL COURT INCORRECTLY CONCLUDED THAT PAINTER’S 
ACTIONS RENDERED THE ELECTION SO “UNFAIR” AS TO MERIT 
INVALIDATION OF THE ELECTION RESULTS ......................................................... 12 

Meeks, 957 S.W.2d at 217 .............................................................................................. 12, 13, 14 
Robinson, 197 S.W.2d at 920 (1946) ....................................................................................... 13 

VI. THE TRIAL COURT INCORRECTLY CONCLUDED THAT, IN THE 
EVENT THAT A CANDIDATE’S VICTORY IS VACATED, THE NEXT 
HIGHEST VOTE-GETTER IS AUTOMATICALLY NAMED THE 
NOMINEE................................................................................................................................... 15 

Meeks, 957 S.W.2d at 217 .......................................................................................................... 15 
KRS 118.105(3) ............................................................................................................................ 16 

CONCLUSION ........................................................................................................................................ 16 



 

1 

COUNTERSTATEMENT OF THE CASE 

I. RELEVANT BACKGROUND 

Appellant Brian Painter (collectively referred to along with his campaign, Painter 

for Commissioner Committee, as “Painter”), a Republican, was the incumbent Campbell 

County Commissioner from the First District. His term expires at the end of 2022, and he 

plans to run for re-election in November 2022. But first, he faced a primary challenge from 

Appellee David Fischer (collectively referred to along with his campaign, David Fischer 

for Campbell County Commissioner, as “Fischer”) for the Republican nomination. 

In preparation for the May 17, 2022 primary election, the Campbell County Board 

of Elections conducted training for its poll workers on May 2, 3 and 4. (BOE Respondents’ 

Supplemental Br., Exh. 1, Wright Affidavit, ¶ 3) Each day’s training was split into three 

sessions, the earliest of which began at 10:00 a.m. and the latest of which began at 6:00 

p.m., in the Fiscal Court’s Chambers on the first floor of the Campbell County 

Administration Building at 1098 Monmouth Street in Newport, Kentucky. Every poll 

worker was required to sign up for one session at whichever time fit into his or her 

personal schedule. However, each session was usually limited to about 25 individuals.  

For at least the last 25 years, Campbell County has observed a tradition in which 

candidates for public office - regardless of which office they were running for, and 

regardless of their party affiliations - are allowed to enter the room in which poll worker 

training will occur for the purpose of greeting poll workers who arrive early for their 

training sessions. All candidates who choose to participate in this tradition are required 

to leave before the training sessions begin. And, upon leaving the training room, the 

candidates are allowed to leave campaign material, such as brochures and pens, on tables 

in the room. It is then left completely to the personal discretion of each poll worker to 



 

2 

decide whether to review the campaign material or whether to ignore it. If a poll worker 

decides to review campaign material, he or she may review the material from some 

campaigns and not others – a matter that is also completely up to him or her.  

Painter was among the candidates for office who chose to participate in this 

tradition on May 2, 3 and 4, 2022. When he left the training room prior to the beginning 

of the training sessions, Painter placed pens and literature bearing his name on a table in 

the training room. There has been no allegation or suggestion that the pens and literature 

were available to any member of the public outside of the poll worker training room. 

Early in-person voting began in Campbell County on May 4, 2022, the final day of 

poll worker training sessions. While the training sessions occurred on the first floor of the 

Campbell County Administration Building, early in-person voting was available on the 

second floor of the building in the Campbell County Clerk’s Office. (BOE Respondents’ 

Supplemental Br., Exh. 1 at ¶ 3 - 4) Thus, poll workers attending the training session had 

the option to go upstairs to cast their votes before or after their training sessions on May 

4. (Id. at ¶ 6) 

On May 4, 2022, 34 total Republicans voted in the Elections Office of the Campbell 

County Clerk. Of those 34 total Republican voters, 19 were poll workers. (Id.) No poll 

workers were required to vote on May 4, 2022. (Id.) 

In total, Painter received 4,180 votes in the May 17, 2022 primary election; of those 

votes, 151 were cast under the absentee provisions of KRS 117.085 and 293 votes were cast 

during the early voting period. (06.27.22 Findings of Fact & Conclusions of Law, p. 6) 

Fischer received 4,074 votes in the primary election; of those votes, 96 were cast absentee 

and 219 votes were cast during the early voting period. (Id.) Thus, in total, the difference 

between Painter and Fischer was 106 votes.  
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II. PROCEDURAL HISTORY 

Having lost the primary election, Fischer instituted an election contest pursuant 

to KRS 120.055 through KRS 120.150. Following the exchange of numerous motions and 

the appointment of a special judge, the Court held a telephonic hearing on June 10, 2022 

to address the pending procedural issues in this matter. Among other things, the trial court 

was asked to address a CR 41.01(1) Stipulation of Partial Dismissal Without Prejudice filed 

by Appellees attempting to dismiss Appellants Luersen and the other Board of Elections 

Officials (collectively referred to herein at “BOE Appellants”) from the election contest 

action. (06.03.22 Stipulation of Partial Dismissal) At the hearing, Painter made an oral 

motion to bring the BOE Appellants back into the matter as indispensable parties. 

(06.27.22 Findings of Fact & Conclusions of Law, p. 2) The trial court granted Painter’s 

motion over Fischer’s objection. (Id.) The parties then collectively agreed to waive their 

rights to an evidentiary hearing and, per the Court’s request, submit additional briefs 

regarding their respective positions. (06.10.22 Hrg. Audio)  

The trial court entered its Findings of Fact and Conclusions of Law on June 30, 

2022. (See generally 06.27.22 Findings of Fact & Conclusions of Law) In its Findings and 

Conclusions, the trial court concluded that Painter’s actions violated Kentucky’s 

electioneering statute, specifically KRS 117.235(3)(b), but did not violate the Kentucky 

Corrupt Practices Act, KRS 121.055. (Id. at p. 7, ¶ 20) As a result, the trial court vacated 

Painter’s victory in the May 17, 2022 primary election for Republican nominee for First 

District County Commissioner, and directed Appellant Luersen to “proceed accordingly” 

by placing Fischer on the ballot for the November general election as the Republican party 

candidate. (Id. at p. 12) 
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In light of the improper order directing them to invalidate the certified election 

results and name Fischer as the Republican nominee on the November 2022 ballot, the 

BOE Appellants appealed the court’s judgment on June 30, 2022. (06.30.22 Notice of 

Appeal) Painter filed his notice of appeal the following day. (07.01.22 Notice of Appeal) 

the Clerk docketed the parties’ appeals separately as 2022-CA-0788 and 2022-CA-0789, 

respectively. 

ARGUMENT 

There is no dispute that, on May 4, 2022, Painter placed pens and literature bearing 

his name and campaign logo on tables in the poll worker training room. There is likewise 

no dispute that, on May 4, 2022, early voting occurred on a separate floor (and in an 

entirely separate office) of the building. Under these circumstances, a technical violation 

of KRS 117.235(3)(b) occurred, and the 19 poll worker votes cast on that day were 

potentially electioneered.   

Clinging to the alleged “common law dictates set out in [Ellis v. Meeks, 957 S.W.2d 

213 (Ky. 1998)],” the trial court incorrectly determined that the appropriate remedy in the 

face of an electioneering violation is automatic disqualification and vacation of the 

offending candidate’s victory. However, this is an incorrect interpretation of the Meeks 

decision, and the presence of Painter’s campaign materials in the poll worker training 

room were not so severe as to disqualify Painter as a candidate nor vacate his primary 

victory. 

In large part, the trial court’s ruling rises and falls on a misinterpretation and 

misapplication of the Supreme Court’s holding in Meeks and errs in three ways. First, the 

trial court erred by concluding that a technical violation of KRS 117.235(3)(b) 

automatically vacates a candidate’s victory even when the technical violation had no effect 
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on the outcome of the election. Second, the trial court erred by concluding that Painter’s 

actions rendered the election “unfair” in such a way as to merit vacating Painter’s victory. 

And finally, the trial court erred by directing that Fischer be certified as the Republican 

nominee.  

III. STANDARD OF REVIEW 

While the trial court did make some findings of fact following the parties’ briefing, 

the key facts for the court’s consideration were largely undisputed by the parties. This 

appeal instead hinges on strict applications of law, namely the civil remedies available and 

appropriate following electioneering violations. Such questions of statutory 

interpretation and the availability of equitable remedies at common law are pure questions 

of law. See Brown Sprinkler Corp. v. Somerset-Pulaski Cty. Dev. Found., Inc., 335 S.W.3d 455, 457 

(Ky. Ct. App. 2010). This Court examines legal questions de novo. Ragland v. DiGiuro, 352 

S.W.3d 908, 912 (Ky. App. 2010) (“Questions of law are reviewed de novo by an appellate 

court.”). 

IV. THE TRIAL COURT INCORRECTLY CONCLUDED THAT A TECHNICAL 
ELECTIONEERING VIOLATION REQUIRES AUTOMATIC VACATION 
OF A CANDIDATE’S VICTORY  

As this Court has observed, “elections cannot be lightly set aside.” Bentley v. City of 

Allen, No. 2007-CA-000189-MR, 2008 Ky. App. Unpub. LEXIS 1202, at *16 (Ky. App. Mar. 

7, 2008) (quoting Robinson v. Spradlin, 197 S.W.2d 919, 920 (1946)). “The general rule is that 

an election will not be invalidated or voters deprived of their right of suffrage by mere 

irregularities which do not affect the fairness and equality of the election.” Id. (quoting 

Hodges v. Hodges, 314 S.W.2d 208, 212 (Ky. 1958)).  “If it can reasonably be done, a court 

should uphold the validity of an election, and not set it aside for light and trivial causes, 

and where there has been fraud, intimidations, bribery, illegalities, and irregularities, and 
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the results of such sinister influences can be eliminated, and the result clearly ascertained 

between the legal voters, it is the duty of the court to do so, and to sustain the election[.]” 

Id. at *17 (quoting Hendrickson v. Coign, 200 S.W.2d 905, 907 (Ky. 1947)). 

Notwithstanding these sage decades-old principles of Kentucky election law, the 

trial court invalidated Painter’s victory, citing a theory of strict liability for electioneering 

violations allegedly created by the Supreme Court in Ellis v. Meeks, 957 S.W.2d 213 (Ky. 

1998). However, the trial court failed to consider the numerous factors which contributed 

to the Court’s decision in Meeks, and its reliance on Meeks to set aside the election is 

misplaced. Because the potentially electioneered votes cast on May 4, 2022 did not affect 

the outcome of the election, and because Painter did not violate the Kentucky Corrupt 

Practices Act, the trial court was without recourse to impose the extreme remedy of 

vacating Painter’s victory. 

A. KRS 117.235 DOES NOT CONTEMPLATE ANY CIVIL PENALTIES 
FOR VIOLATION OF ITS PROVISIONS 

There is no provision in Kentucky law which dictates that the results of an election 

must be vacated if a candidate violates KRS 117.235. The General Assembly has proscribed 

criminal penalties and fines which may be imposed for a criminal violation by an 

individual, see KRS 117.995, but KRS Chapter 117 is silent as to any civil remedies which 

shall or may be imposed. The invalidation of election results is, instead, a remedy created 

and imposed by Kentucky’s courts as a matter of equity in some electioneering cases. One 

such case is Ellis v. Meeks. 

Meeks was a candidate in the Democratic primary for the office of Louisville’s 11th 

Ward Alderman. Meeks, 957 S.W.2d at 214. On election day, he visited ten of the fifteen 

precincts to deliver fried chicken lunches to precinct workers actively working the polls. 
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Id. While delivering lunch, Meeks shook hands with voters and had conversations with 

numerous others present at the polling place. Id. Although he did not hand out campaign 

materials, the parties stipulated that the lunches intended for poll workers were placed in 

a location which made them accessible to the voters present at the polling location. Id. In 

total, Meeks was within the presence of more than nine (9) voters at these polling places. 

Id. Meeks’ presence and interactions with these nine voters was critical because Meeks 

won the election by a mere eight (8) votes. Id. at 213. 

After Meeks’ opponent learned of Meeks’ actions at the polling locations, he filed 

an election contest pursuant to KRS 120.055. Id. at 214. The Supreme Court ultimately 

concluded that Meeks’ actions violated both KRS 117.235 and KRS 121.055 (the Kentucky 

Corrupt Practices Act), voided his candidacy, voided the election results, and deemed the 

Democratic nomination vacant. Id. at 217. In reaching their decision to impose these 

extreme remedies, the Supreme Court engaged in a layered analysis of Meeks’ actions and 

the statutory provisions at play.  

As a general premise, the Supreme Court directed that an election shall only be set 

aside “if improper electioneering affected the outcome of the case or could have resulted 

in something that changed the outcome or at least impaired the fairness of the election.” 

Meeks, 957 S.W.2d at 217 (citing Adams v. Wakefield, 190 S.W.2d 701 (Ky. 1945), rev’d on other 

grounds, Barger v. Ward, 407 S.W.2d 397 (Ky. 1966)). Providing further explanation on the 

interpretation and application of this extreme remedy, the Court noted specific 

considerations that played a large part in its decision to invalidate the election. Indeed, the 

Court gave great weight to its finding that “the outcome of the election was implicitly 

affected,” and that “Meeks’ conduct not only falls within the parameters of KRS 117.235 

and 121.055, but is clearly the egregious behavior that was contemplated in [Sims v. Atwell, 



 

8 

556 S.W.2d 929, 931 (Ky. App. 1977)].” Id. In Sims, a losing candidate filed an election 

contest alleging that numerous violations of KRS 117.255 occurred at a specific precinct, 

the most egregious of which being that numerous voters were accompanied in the voting 

booth by a single election officer who either voted for or assisted the voter. Sims, 556 

S.W.2d at 931 - 932. 

The Court’s thoughtful analysis is not indicative of a “strict liability” mentality 

demanding the extreme remedy of vacating an entire election in the wake of all 

electioneering. It is instead a balance of considerations set forth throughout years of 

jurisprudence to determine what remedy, which may include invalidation of election 

results, is merited. Indeed, in implementing this extreme remedy, the Meeks Court looked 

not only to Meeks’ violation of KRS 117.235, but also to his violation of the Kentucky 

Corrupt Practices Act, KRS 121.055, the text of which specifically provides for an election’s 

invalidation when a candidate engages in vote buying. Meeks, 957 S.W.2d at 217. And even 

more importantly, the Meeks Court gave great weight to the fact that “the outcome of this 

election was implicitly affected” via the close margin of votes at issue, and that Meeks’ 

vote-buying conduct constituted egregious behavior. Id.  

In short, while the Meeks Court clearly directed that “compliance with both KRS 

117.235 and 121.055 is mandatory and strict compliance with these election laws is an 

absolute necessity,” id. at 216, the Meeks decision does not stand for the premise that a 

technical violation only of KRS 117.235, without more, requires automatic invalidation of 

election results. As the Court demonstrated in Sims, other options may be available and 

appropriate when electioneering occurs. 556 S.W.2d at 937 (the Court of Appeals declined 

to invalidate the election results in their entirety and, instead, directed the invalidation 

only of the potentially tainted votes).  
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B. WHEN A COURT CAN CLEARLY ASCERTAIN THE NUMBER OF 
LEGAL VOTES CAST IN AN ELECTION TO DETERMINE THAT 
THE OUTCOME WAS UNAFFECTED, THOSE ELECTION 
RESULTS MUST BE UPHELD 

When an election violation can be remedied by a less severe and extreme measure 

than invalidation of an entire election, such a less severe remedy should be given. See Sims, 

556 S.W.2d at 937. In Sims, a losing candidate filed an election contest alleging that 

numerous violations of KRS 117.255 occurred at a specific precinct, the most egregious of 

which being that numerous voters were accompanied in the voting booth by a single 

election officer who either voted for or assisted the voter. 556 S.W.2d at 931 - 932. 

Throughout the proceedings, the contestant argued that these violations were of such 

magnitude as to justify disregarding all of the votes cast in that precinct. Id. at 932. This 

Court disagreed. After engaging in a considerable amount of arithmetic with potentially 

tainted votes and the potential implications these votes may have had on the election’s 

outcome, the Court declined to invalidate the election results in their entirety and, instead, 

directed the invalidation only of the potentially tainted votes. In doing so, the Court 

explained: 

The violations of the election laws were not so flagrant, extensive and 
corrupt that all of the votes in the Euclid precinct should be deemed void 
and illegal. Because a substantial majority of the votes cast in the Euclid 
precinct were untainted by any fraud or illegality (89 out of 147), we would 
be extremely reluctant to throw out the vote of the entire precinct. To do so 
would disenfranchise the legal voters because of the illegal acts of the election officials 
which would not have affected the outcome of the election. We seriously question the 
validity of a rule which would throw out the entire vote of a precinct even 
though a significant number of legal votes were cast. 

556 S.W.2d at 937 (emphasis added). In other words, while the Court certainly gave 

deference to the need for a fair election, it also recognized the need to honor the will of the 

voters. Although the Meeks Court felt that the contestee’s actions were so egregious as to 



 

10 

merit invalidation of the election’s results, the Sims decision clearly negates any inference 

that Meeks requires such invalidation. Indeed, Meeks explicitly references Sims as applicable 

precedent and does not overturn the decision. When Sims and Meeks are read and 

interpreted in conjunction with one another, it is clear that, when an election violation can 

be remedied by a less severe and extreme measure than invalidation of an entire election, 

such less severe remedy should be given. 

The trial court correctly observed that “Fischer does not appear to have lost 

because Painter violated the (sic) Kentucky’s election laws on May 4.” (06.27.22 Findings 

of Fact & Conclusions of Law, p. 6, ¶ 16) And, the number of votes at issue simply do not 

allow for any other conclusion. Painter won the primary election by 106 votes, receiving a 

total of 4,180 votes compared to Fischer’s 4,074 votes. But on May 4, 2022 - the sole day at 

issue in this election contest - only 34 total Republicans cast their votes. And of those 34 

total Republican voters, a mere 19 were poll workers were potentially subjected to 

Painter’s campaign materials. (BOE Respondents’ Supplemental Br., Wright Aff, ¶ 6) 

Assuming arguendo that all 34 of the Republican votes cast on May 4 (both poll worker 

and non-poll worker alike) were cast in favor of Painter, re-allocating those votes to 

Fischer would still have resulted in Fischer’s loss by 38 votes. Re-allocating those 34 votes 

would take the vote count from 4,180 Painter / 4,074 Fischer to 4,146 Painter / 4,108 

Fischer. And if only considering the 19 votes of the Republican poll workers potentially 

exposed to Painter’s campaign materials on May 4, the difference is even more 

inconsequential. 

The BOE Appellants agree that there must be a penalty for Painter’s electioneering. 

The General Assembly has already provided for that penalty. See KRS 117.995. But as to 

civil remedies which may be available at common law, the BOE Appellants disagree that 
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Painter’s actions were so egregious as to merit invalidation of his victory. As discussed 

above, KRS 117.235 does not provide for the automatic invalidation of election results 

following a candidate’s violation of its electioneering prohibitions. And, contrary to the 

trial court’s interpretation, neither does the Supreme Court’s decision in Meeks.  

For nearly 80 years, Kentucky’s election jurisprudence has been guided by the 

principle that “[i]f it can reasonably be done, a court should uphold the validity of an 

election, and not set it aside for light and trivial causes, and where there has been fraud, 

intimidations, bribery, illegalities, and irregularities, and the results of such sinister 

influences can be eliminated, and the result clearly ascertained between the legal voters, it 

is the duty of the court to do so, and to sustain the election[.]” Hendrickson, 200 S.W.2d at 

907.  

The situation here is far more like Sims than Meeks. Here, the source of the potential 

tainted votes is easily discernible, and the number of tainted votes are readily apparent. 

While the court cannot discern how many voters were actually affected by potential 

electioneering, 1  it can discern that the absolute maximum number of potentially 

electioneered votes had no outcome on the election. Indeed, even if this court were to 

invalidate the vote of every single Republican voter who cast his or her vote on May 4, 

2022 (even those who had no contact whatsoever with the poll worker training room 

where Painter’s campaign materials were placed), Painter still wins.  

 
1  Nor would it be required to determine such number. The Meeks Court made clear that “to require [a 
contestant] to show that a voter changed his vote as a result of [the contestee’s] actions would put an 
unreasonable burden on challengers by forcing them to subpoena each and every voter in an effort to find 
one who changed his or her vote as a result of the misdeeds of the prevailing candidate.” 957 S.W.2d at 216. 
However, that does not preclude a court from considering the mathematical implications of electioneering 
when such information is available. See Sims, 556 S.W.2d at 937. (“These thirty-one "fraudulent" votes would 
not be enough to affect the outcome of the election,  even if all were charged against Sims. Consequently, the 
entire vote in Euclid precinct should not be thrown out solely on the basis of the thirty open votes and the 
vote of Betty Horton as a registered Republican.”) 
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As in Sims, Fischer failed to show that he is entitled to the extreme relief he seeks. 

And more importantly, Fischer has failed to provide adequate justification for his request 

to disenfranchise over 4,000 of Campbell County’s Republican voters who cast their vote 

(without potential influence) in the primary election. 

For these reasons, the trial court incorrectly determined that a technical 

electioneering violation requires automatic invalidation of a candidate’s victory. KRS 

117.235 does not provide for such a remedy, and nonetheless, such remedy is unavailable 

here. When a court can clearly ascertain the number of legal votes cast in an election to 

determine that the outcome was unaffected, those election results must be upheld. 

V. THE TRIAL COURT INCORRECTLY CONCLUDED THAT PAINTER’S 
ACTIONS RENDERED THE ELECTION SO “UNFAIR” AS TO MERIT 
INVALIDATION OF THE ELECTION RESULTS 

While acknowledging that Painter’s electioneering violation had no effect on the 

outcome of the election, the trial court also looks to Ky. Const. § 6’s broad directive that 

“all elections shall be free and equal.” With this in mind, the trial court looked to a cherry-

picked portion of the Meeks decision to broadly conclude that any electioneering which 

“impair[s] the fairness of the election” permits a court to set aside the election results. But 

such an interpretation of Meeks is dangerously broad and oversimplified. 

After conceding that Fischer did not lose the election because of Painter’s actions 

on May 4, 2022, the trial court should have abandoned its efforts to justify invalidation of 

the election results. But instead, the trial court turned its attention to dicta directing that 

an election shall only be set aside “if improper electioneering affected the outcome of the 

case or could have resulted in something that changed the outcome or at least impaired the 

fairness of the election.” Meeks, 957 S.W.2d at 217 (emphasis added). Relying on this cherry-

picked language, without any consideration for the remainder of the Court’s analysis, the 
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trial court concluded that Painter’s actions were “so unfair” as to merit the extreme remedy 

of invalidating the election.   

To support its conclusion, the trial court looked generally to the distribution of 

early votes versus election day votes cast for the two candidates. Noting that Painter 

received a greater number of absentee and early votes, the trial court explained: 

It is not unreasonable to conclude that Painter’s efforts in those early days, 
including the electioneering Fischer complains of, moved some early votes 
his way. It is impossible to say how much was due to improper politicking 
versus old-fashioned (and legal) hard work – other than to say what 
happened on May 4 does not appear to have been influential, but not 
decisive. Of course, all Kentuckians are entitled to fair elections where each 
side is “equal.” Ky. Constitution, §6. 

(06.27.22 Findings of Fact & Conclusions of Law, p. 7, ¶ 17) The trial court later went on 

to explain that “one cannot accurately gauge the ripple effect of one voter being improperly 

electioneered, then speaking to a spouse or friend, and so on.” (Id. at p. 9, ¶ 24) In other 

words, even though it is undisputed that Painter’s presence at poll worker training was 

not a violation of KRS 117.235 on May 2 or 3, the trial court found that Painter’s collective 

actions “in those early days” and the potential “ripple effect” they may have caused 

rendered the election so unfair as to merit invalidation of the election’s results. But this 

sweeping and dangerously broad application of the Meeks dicta is unsupported by 

Kentucky law. 

As fully explained above, the decision to impose the extreme remedy of invaliding 

an election cannot be lightly made. Robinson, 197 S.W.2d at 920 (1946). As the Supreme 

Court explained in Meeks, there are numerous considerations that must go into the court’s 

assessment. But what’s more, while the Meeks decision discusses every candidate’s 

“entitle[ment] to an even playing field,” 957 S.W.2d at 217, the Meeks decision does not 
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explicitly direct that every electioneering violation, regardless of how large or small, 

automatically renders an election “unfair.”  

The point at which a candidate’s actions cross the line and become so unfair as to 

merit invalidation of an election has not fully been set out by Kentucky’s appellate courts. 

Kentucky election law jurisprudence does not draw an explicit line in the sand, and the 

notion of “fairness” has instead been treated as one of many considerations. Regardless, 

based on the Court’s analyses in Meeks and Sims, “fairness” is a sliding scale – the Sims end 

of the scale allows for alternative remedies short of invaliding the election results, while 

the Meeks end of the scale does not. As discussed above, the situation at bar is more 

analogous to Sims than Meeks. Here, the source of the potential tainted votes is easily 

discernible, and the number of tainted votes are readily apparent. In total, only 19 votes 

were potentially electioneered by the pens left on a table in the poll worker training room. 

These 19 inconsequential votes, even if electioneered, did not render the election so unfair 

as to merit invalidation of Painter’s victory.  

But what’s more, the trial court explicitly acknowledged as much and, yet, 

nonetheless attempts to justify its decision by looking to the potential influence 

presumably caused by Fischer’s legal actions during the absentee and early voting periods 

on May 2 and 3. This is unacceptable and in complete contravention to Kentucky law. 

Painter’s actions constituted electioneering on one day when early voting happened to be 

taking place on the second floor of the building. But neither Painter, nor any of the 4,180 

voters disenfranchised by the invalidation of the election results, should be penalized for 

the trial court’s disapproval of Painter’s “efforts in those early days” which apparently 

extend far beyond the May 4 electioneering at issue here.  
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For these reasons, the trial court incorrectly determined that Painter’s actions 

rendered the election so unfair as to merit invalidation of the election results.  

VI. THE TRIAL COURT INCORRECTLY CONCLUDED THAT, IN THE EVENT 
THAT A CANDIDATE’S VICTORY IS VACATED, THE NEXT HIGHEST 
VOTE-GETTER IS AUTOMATICALLY NAMED THE NOMINEE  

Finally, in the event that this Court upholds the trial court’s invalidation of 

Painter’s victory, the BOE Appellants ask that the Court provide clarification as to the 

appropriate process for naming the Republican nominee.  

The trial court concluded that KRS 120.085 holds that, in the case of a successful 

primary election contest, the contestant is ordered to be placed on the ballot for the 

general election. (06.27.22 Findings of Fact & Conclusions of Law, p. 11, ¶ 26) BOE 

Appellants respectfully disagree, as this directive does not appear anywhere in the text of 

this statute. In its entirety, KRS 120.085 reads: 

In the case of offices for which certificates of nomination are required to be 
filed with the Secretary of State, the result of the final judgment in the 
contest of a primary election shall be certified to the Secretary of State; in 
the case of offices for which certificates of nomination are required to be 
filed with the county clerk, the result shall be certified to the county clerk. 
The Secretary of State shall certify to the proper county clerks the names of 
the candidates awarded nominations as certified to him by the court, and 
the county clerk shall place upon the ballots for the regular election the 
names of the candidates so certified to him by the Secretary of State and the 
names of the candidates awarded nominations as certified to him by the 
court, in place of the candidates whose nominations were successfully 
contested. 

This statute does not direct that the next highest vote-getter automatically secures the 

nomination in the face of an election contest. Instead, all KRS 120.085 directs is that the 

results of the election contest case be certified to the Secretary of State.  

When a primary election is invalidated, the party nomination is deemed vacant. 

Meeks, 957 S.W.2d at 217 (“Consequently, pursuant to KRS 120.065, the nomination of 
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respondent, Reginald K. Meeks, as the Democratic candidate for 11th Ward Alderman for 

the city of Louisville, is voided and the nomination is deemed vacant.”) Kentucky law 

provides for specific protocols when vacancies arise. See KRS 118.105(3). “If a vacancy 

occurs in . . . a nomination made by the primary before the certification of candidates for 

the regular election made under KRS 118.215, because of death, withdrawal, 

disqualification to hold the office sought, or severe disabling condition which arose after 

the nomination, the governing authority of the party may provide for filling the vacancy . . 

. .” Id.  

When a court finds that a candidate committed certain election violations so 

egregious as to merit invalidation of election results, the offending candidate is essentially 

disqualified from holding the sought office, therefore creating a vacancy. In this event, the 

provisions of KRS 118.215(3) are triggered and the governing authority may provide for 

filling the vacancy. The governing party here is the Campbell County Republican Party. 

For these reasons, the trial court incorrectly determined that Fischer should be 

automatically certified as the Republican nominee for Campbell County Commissioner 

for the First District. Pursuant to KRS 118.215(3), the decision lies with the Campbell 

County Republican Party. 

CONCLUSION 

For the foregoing reasons, Appellants, James Luersen, in his official capacity as 

Campbell County Clerk; and, James Luersen, Jack Snodgrass, James Schroer and Kenneth 

Fecher, designee of Sheriff Michael Jansen, in their official capacities as members of the 

Campbell County Board of Elections, respectfully request that the Court REVERSE the 

decision of the Campbell Circuit Court. 
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